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DETAILED ACTION 

Applicants' Remarks as filed on 30 July 2008 have been acknowledged and duly made of 

record. 

The essence of applicants' arguments are drawn to the Examiner's alleged lack of 
motivation to combine the prior art to reach the subject matter of claim 2. Specifically, applicants 
contend that the one of skill would not be so inclined to extend the limitations of a backsheet as 
disclosed to a topsheet, which does not differ in any way but by way of proximity to the skin. 

Applicant's arguments filed 30 July 2008 have been fully considered but they are not 
persuasive. In response to applicant's argument that there is no suggestion to combine the 
references, the examiner recognizes that obviousness can only be established by combining or 
modifying the teachings of the prior art to produce the claimed invention where there is some 
teaching, suggestion, or motivation to do so found either in the references themselves or in the 
knowledge generally available to one of ordinary skill in the art. See In re Fine, 837 F.2d 1071, 
5 USPQ2d 1596 (Fed. Cir. 1988) and/« re Jones, 958 F.2d 347, 21 USPQ2d 1941 (Fed. Cir. 
1992). In this case, the suggestion to combine is based on broadness of the references in view of 
the construction and engineering of the article suitable to be worn in contact with a mammal 
body. 

In response to applicant's argument that the examiner has combined an excessive number 
of references, reliance on a large number of references in a rejection does not, without more, 
weigh against the obviousness of the claimed invention. See In re Gorman, 933 F.2d 982, 18 
USPQ2d 1885 (Fed. Cir. 1991). 
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In response to applicant's arguments against the references individually, one cannot show 
nonobviousness by attacking references individually where the rejections are based on 
combinations of references. See In re Keller, 642 F.2d 413, 208 USPQ 871 (CCPA 1981); In re 
Merck & Co., 800 F.2d 1091, 231 USPQ 375 (Fed. Cir. 1986). 

Applicants' amendment disclosing topsheet in claim 2 is not identified in the Remarks by 
page number or section in the specification. It is also uncertain based on the disclosure in the 
specification whether this is the primary topsheet or the secondary topsheet (please see 
specification, page 41). 

For the reasons already made of record, the rejection under 35 U.S.C. § 103(a) is 
maintained. 

Claim Rejections - 35 USC § 103 

The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 148 USPQ 459 
(1966), that are applied for establishing a background for determining obviousness under 35 
U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating obviousness 
or nonobviousness. 
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This application currently names joint inventors. In considering patentability of the 
claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of the various 
claims was commonly owned at the time any inventions covered therein were made absent any 
evidence to the contrary. Applicant is advised of the obligation under 37 CFR 1 .56 to point out 
the inventor and invention dates of each claim that was not commonly owned at the time a later 
invention was made in order for the examiner to consider the applicability of 35 U.S.C. 103(c) 
and potential 35 U.S.C. 102(e), (f) or (g) prior art under 35 U.S.C. 103(a). 

Claims 2 and 5 (in part as far as disclosure in reference of an article suitable to be worn in 
contact with a mammal body) and 11, 12, 14 and 17-19 are rejected under 35 U.S.C. 103(a) as 
being unpatentable over Wang et al. (USPN 4,713,068), Scapin et al.(Use of triethylcitrate 
plasticizer in the production of poly-L-lactic acid implants with different degradation times, 
Journal of materials science, 2003, vol. 14 no. 7, pp. 635-640 [6 pages(s) article)], Alikhan 
(USPN 5370764), and Elder et al. (USPN 6,107, 537), in view of Nitikhunkasem et al. (USPN 
6,048,549). 

Wang et al. teach a breathable cloth-like barrier which includes a defensive composite 
having at least two layers (see abstract). 

Wang et al. teach sanitary napkins (column 1 , line 41). The instant claim 2 discloses 
feminine napkins. Accordingly, the disclosure of instant claims 14, 18, and 19 particularly are 
not further limiting based on variable weave constructions and designs of such articles well- 
known in the pertinent art. 
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Wang et al. teach the optimization of the basis weight of an article is supported by art- 
known optimization in relation to sizes and uniformity of the pores at the surface of each side of 
the first layer in part [as being] a function of the thickness of the layer. As a general rule, the 
pore size limitation is difficult to meet if the basis weight of the first layer is not at least about 
10g/m2 (column 10, lines 31-41). 

Wang et al. teach articles comprised of plasticizers. Triethylcitrate is defined as a well- 
known plasticizer in the pertinent art (Scapin et al. (Use of triethylcitrate plasticizer in the 
production of poly-L-lactic acid implants with different degradation times, Journal of materials 
science, 2003, vol. 14 no. 7, pp. 635-640 [6 pages(s) article), please see abstract only] (column 
15, line 6). 

Wang et al. teach additives to be incorporated into the PVOH film (see column 13, lines 
14-26). Wang et al. teach deodorant additive (column 15, line 62). 

Wang et al. teach an apertured, macroscopically expanded, three-dimensional 
polymeric web exhibiting breathability and resistance to fluid transmission. The web is 

reported to have particular utility as a breathable barrier for a disposable diaper. The web 
preferably comprises a deeply drawn three-dimensional structure containing a multiplicity of 
debossments of macroscopic cross-section (i.e., visibly perceivable by the normal human eye at a 
perpendicular distance of about one foot), each of said debossments originating as an aperture in 
a first surface of the web and having a continuously interconnected side wall extending in the 
direction of a second, remotely located parallel surface of the web. The side wall of each 
debossment terminates to form an end wall in the second surface of the web. The end wall 
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includes a multiplicity of apertures, each of said apertures being sized and shaped to 
independently support an aqueous fluid meniscus. These smaller apertures in each end wall 
are so spaced relative to all adjacent apertures in the end wall that the aqueous fluid 
menisci supported in the apertures do not contact one another (column 3, lines 6-27). 

Wang et al. does not teach a second layer comprising a fibrous layer. 

However, Alikhan resolves the deficiency in Wang et al. by teaching embodiments 
replete with disclosures directed to variable fibrous non-woven web made from synthetic fibers 
(please see column 1, lines 1-63). 

Wang et al. does not teach the cooling agent, menthone glycerol ketal or the agent in an 
emollient-containing composition according to instant claim 7. 

Wang et al. teach the first layer as having an average fiber diameter in the range from 
about 0.01 to about 10 microns. 

However, Elder teach embodiments drawn to emollients and the amount of emollient that 
can be included in the composition will depend on a variety of factors, including the particular 
emollient involved, the lotion-like benefits desired, the other components in the composition and 
like factors. The composition will comprise from 0 to about 100%, by total weight, of the 
emollient. Preferably, the composition will comprise from about 10 to about 95%, more 
preferably from about 20 to about 80%, and most preferably from about 40 to about 75%, by 
weight (column 21, lines 12-21). 
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Elder et al. teach compositions designed to provide a therapeutic and/or skin protective 
benefit; a useful active ingredient in these compositions is one or more emollients (column 18, 
lines 58-67). 

Elder et al. teach propylene glycol that may be incorporated into the composition (column 
21, line 10). Elder et al. also teach embodiments drawn to glycerin and glycerin derivatives, 
acetoglycerides, and trimethylene glycol. 

Elder et al. does not teach menthone glycerol ketal (Frescolat MGA). 

However, Nitikhunkasem et al. the cooling agent Frescolat ML , which would be readily 
interchangeable with Frescolat MGA of the claimed invention (column 2, line 56). 

The scope and content of the prior art is drawn to sanitary/ feminine napkins which are 
designed to inhibit over-hydration (moisture) and objectionable odor. Prior art is replete with 
embodiments drawn to the effort of achieving increased comfort, dryness, and the perception of 
freshness in the use of sanitary napkins/ feminine pads. In view of the teachings of prior art, the 
claimed invention is made obvious based on similar subject matter and inventive objective. 

The difference of the prior art in view of the instant claims is directed to the use of 
Frescolat MGA in the instant claims as a cooling agent in a emollient-containing composition 
impregnated into a sanitary napkin for partial contact with the vaginal and vaginal mucosal 
region to provide comfort and the perception of freshness. 

The prior art provides the motivation via the Wang et al. reference by teaching the 
additive of a deodorant which would be apparent to one of skill to adequately encompass the 



Application/Control Number: 10/687,897 Page 8 

Art Unit: 1617 

purpose of the incorporation of a cooling agent. Instant claim 2 discloses a mint - odor free 
cooling agent. The one of skill would instantly be inclined to recognize the further distinction of 
a cooling agent as described as a mint-odor free article. Thus, a mint-odor free article would 
instantly constitute an article containing a deodorizer. The instant claim further limits a cooling 
agent by distinguishing this cooling agent as a deodorizer. 

Accordingly, the objective evidence contained in the application in view of obviousness 
is based further on the necessity in the prior art to improve upon the function and use of sanitary 
napkins in the way of comfort, dryness, and dcodorization for freshness. Instant claim 2 discloses 
the limitation of without the need of modifying body surface temperature. The increased 
temperature of certain body surfaces will result in mal-odor and over-hydration. The obviousness 
in the objective evidence is that a cooling agent is represented as consisting of a mint- odor free 
component. This mint-odor free component of a cooling agent constitutes deodorization. 

Thus, it would have been prima facie obvious to the one of skill at the time of invention 
to at once recognize with a reasonable expectation of success of the incorporating the teachings 
of Wang et al, principally with the teachings and modifications of Nitikhunkasem et al. 

As explained above, the motivation to incorporate these references together is based on 
the disclosure of Wang et al. which teaches the embodiment of a deodorant incorporated as an 
additive in the absorbent article. Alikhan provides the motivation to combine with Wang et al. by 
teaching a specific embodiment drawn to a second layer of an absorbent article which is 
comprised of a fibrous non-woven layer. Elder et al. provides further motivation and what is 
termed as pharmaceutical elegance by teaching an emollient which incorporates identical 
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constituents as disclosed in instant claim 8. Elder et al. also disclose agents, which are similar to 
cooling agent derivatives and Elder et al. teach the emollient propylene glycol (PEG) which is 
well-known agent comprised in various emollients. 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1 .136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the mailing 
date of this final action. 



Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Timothy E. Betton whose telephone number is (571) 272- 
9922. The examiner can normally be reached on Monday-Friday 8:30a - 5:00p. 
If attempts to reach the examiner by telephone are unsuccessful, the examiner's supervisor, 
Sreeni Padmanabhan can be reached on (571) 272-0629. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published 
applications may be obtained from either Private PAIR or Public PAIR. Status information 
for unpublished applications is available through Private PAIR only. For more information 
about the PAIR system, see http://pair-direct.uspto.gov. Should you have questions on access 
to the Private PAIR system, contact the Electronic Business Center (EBC) at 866-217-9197 
(toll-free). If you would like assistance from a USPTO Customer Service Representative or 
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access to the automated information system, call 800-786-9199 (IN USA OR CANADA) or 
571-272-1000. 

/Shengjun Wang/ 



Primary Examiner, Art Unit 1617 



